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ALTITUDE EXPRESS, INC. V. ZARDA: HOW THE SUPREME
COURT’S DECISION MAY AFFECT CORPORATE CULTURE AND
COMPANY POLICIES
JADA ALLENDER *
Altitude Express, Inc. v. Zarda is currently before the Supreme Court to determine whether
discrimination based on sexual orientation is prohibited by Title VII of the Civil Rights Act of
1964.1 Oral argument was heard on October 8, 2019 and a decision is expected in 2020. The impact
of the Zarda decision will extend far beyond its impact on civil rights and the push for equality in
the LGBTQ community. This decision has the potential to induce mass change on employment
practices and policies in companies across the United States.
Title VII makes it unlawful “for an employer . . . to discriminate against any individual . .
. because of such individual’s . . . sex.”2 Currently, the Circuit Courts are split as to whether
discrimination on the basis of sexual orientation constitutes discrimination “because of . . . sex,”
and thus prohibited by Title VII. Currently, the First, Third, Fifth, Sixth, Eighth, Ninth and
Eleventh Circuit Courts have yet to recognize Title VII protections for discrimination based on
sexual orientation.3 Accordingly, companies across the nation need to be prepared to substantially
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modify their workplace policies since the law in these jurisdictions may completely flip after the
Supreme Court’s ruling in Zarda. Companies may also want to be ready for widespread employee
training to confront their employees’ behaviors in the workplace as they may be liable for sexual
orientation discrimination following the decision.
It is also important to remember that some District Courts within these circuits have already
gone against or distinguished from past precedent and recognized sexual orientation discrimination
under Title VII. Further, some cities and states within the mentioned circuits have their own laws
prohibiting sexual orientation discrimination. Consequently, whether or not the Circuit Court
recognizes such Title VII protections, companies may need to consider adjusting their corporate
culture and policies now to comply with local laws banning sexual orientation discrimination.
Although the Supreme Court may, of course, rule for or against Title VII protections for
sexual orientation discrimination for a variety of reasons, recall that the Court has previously
expanded discrimination “because of sex” and the protections for the LGBTQ community. In 1989,
the Supreme Court in Price Waterhouse v. Hopkins expanded the interpretation of discrimination
“because of sex” to include gender stereotyping as a cognizable Title VII claim.4 Additionally, in
2015, in Obergefell v. Hodges, the Supreme Court held that same-sex couples have the right to
marry.5 With the Court’s history of expanding the rights of the LGBTQ community and expanding
the interpretation of discrimination “because of sex,” companies may want to consider how their
culture, policies, and practices should be changed in light of a ruling in favor of cognizable sexual
orientation discrimination Title VII claims.
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