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The Antitrust Implication of the Proposed Frontier-Spirit Merger

BY KYLER MEJIA®

In February 2022, Frontier Airlines (“Frontier”) and Spirit Airlines
(“Spirit™) announced a merger valued at more than six and a half-billion dollars.!
The deal would integrate Spirit into Frontier, forming the fifth-largest commercial
airline carrier in the United States.? The merger comes as the Federal Trade
Commission (the “FTC”), the federal agency charged with regulating antitrust
matters, has ramped up scrutiny of mergers and acquisitions.? The FTC’s increased
focus on antitrust is partly due to its current chairperson, Lina Khan. Khan, who
was nominated under the Biden administration in 2021, is a staunch opponent of
monopolies and has openly criticized our modem framework of antitrust law.*
Under her leadership, the FTC has notably increased its attention on antitrust
matters.>

* J.D. Candidate, Class of 2022, Sandra Day O’Connor College of Law at Arizona State
University.
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The nearly three-billion-dollar stock and cash deal might prompt the FTC
to file suit blocking the transaction under federal antitrust law.¢ The Clayton Act
prohibits mergers and acquisitions where “the effect of such acquisition may be
substantially to lessen competition.”” This language has been construed broadly to
include the future probable effects of the merger or acquisition.® The inquiry is
context-specific, meaning the court will look to the “character and scope” of the
transaction to determine its anticompetitive effect.’

Frontier and Spirit have justified their merger as a measure to help the two
companies better compete with their larger rivals, as well as save their customers
an estimated one billion dollars on flight charges per year.!'? This is what is known
as an efficiencies argument. An efficiencies argument justifies a merger or
acquisition by claiming that the corporation will be in a better position to provide
their good or service to consumers post-merger (i.e., without the merger/acquisition
it would be arduous to compete at the same level the corporation will compete at
when the merger/acquisition effectuates).!!

The efficiencies argument has a complicated history and is not ubiquitously
recognized.!? Specifically, in the Third Circuit, which would have jurisdiction in a
suit involving Frontier,!3 the court remains “skeptical” that the efficiencies
argument even exists.'* As such, if the FTC indeed files an antitrust claim to block
the Frontier-Spirit merger, Frontier faces an uphill battle rebutting it by presenting
its efficiencies argument in court.

To successfully defend against an antitrust action, Frontier will need to
demonstrate that the merger’s anticompetitive effect would be negligible. Frontier
will likely emphasize that the merger forms only the fifih largest airline in the
United States. Additionally, Frontier should highlight that the four larger airlines,
in aggregate, cover nearly eighty percent of the market;'> bolstering the argument
that the proposed merger will not significantly alter the market dynamic or
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restrain competition. In short, to prevail against an antitrust claim, Frontier will
need to shift its argument away from the efficiencies defense to instead stress the
other factors that demonstrate competition will not be restrained by the proposed
merger.



