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It seems that the culture warriors have chosen the sustainable investment movement
as their latest battleground. In recent years, corporate interest in environmental, social, and
governance (“ESG”) criteria has exploded. In 2021, ninety-two percent of the S&P 500 and
seventy-one percent of the Russell 1000 published sustainability disclosures.' The number
of Environmental & Social (“E&S”) shareholder proposals receiving majority support
almost tripled between 2019 and 2021.7 These proposals advocated for setting greenhouse
gas emission reduction targets, increasing board diversity, and disclosing political
contributions.” While supporters argue that reallocating capital into sustainability will
improve long-term returns for investors,® opponents argue that ESG activists are forcing
companies to support unpopular, unprofitable progressive causes.’
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University.
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Last week, thirteen state treasurers published a letter opposing recent legislation
aiming to curb ESG investment.® So far, seventeen states have proposed or passed “anti-
ESG bills.”” These bills fall into two camps: some ban state entities from contracting with
companies that discriminate against fossil fuel businesses or gun manufacturers, while
others ban state entities from investing in funds that consider ESG criteria.® Legal
commentators supporting anti-ESG bills argue that sustainability-focused investors are
violating the sole interest rule, which requires that a trustee only consider the interests of
the beneficiary, by promoting social goals.” Other commenters have observed that ESG
investing does not violate fiduciary duties if the trustee’s exclusive motives are to improve
risk-adjusted returns.'

Thus far, anti-ESG bills have exchanged symbolic political victories for increased
costs. For instance, Texas passed the first “Energy Discrimination Elimination” law last
summer."' The statute requires that the Texas Comptroller maintain a list of financial
companies that boycott energy companies.'? “Boycott” is defined broadly, encompassing
any action intended to “penalize, inflict economic harm on, or limit commercial relations”
with fossil fuel companies.”® State entities are then prohibited from investing in any
company on this list.'* However, the statute exempts state entities if the entity determines
that the requirement interferes with its fiduciary duties."” If ESG disclosures yield material
information, these broad exceptions would allow trustees to continue investing in
blacklisted companies. Texas has also passed a similar bill aimed at companies that boycott
firearm manufactures.'® Since both statutes went into effect, five of the largest underwriters
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in the world have exited the municipal market in Texas.'” As a result, a recent study found
that Texas municipalities will pay an additional $300-500 million in interest in bonds."®

Although the financial consequences of ESG bills may be up for debate, it is
indisputable that these bills have created ample fodder for political conflict. In August, the
Texas Comptroller blacklisted nine financial institutions, including BlackRock, the world’s
largest asset manager.'’ In response, many of the institutions shied away from the ESG label,
pointing instead to longstanding ties to the energy sector.”’ For example, BlackRock has
hotly denied boycotting the energy sector, noting that the institution is the largest investor
in Texas’ oil and gas industry. 2 The Texas Comptroller’s statements suggest that states
intend to name and shame large financial institutions with the hopes of spooking smaller
investors from joining the ESG movement. Responses from companies like BlackRock may
signal that funds are weary of political retaliation and are not ready to fully plunge into
sustainable investing.

Given the rise of anti-ESG backlash and a bear market in the S&P 500, shareholder
support for ESG activism has cooled this year.”> As ESG investing becomes more politically
controversial, anti-ESG rhetoric and legislation will likely gain steam in anticipation of the
midterm elections. Regardless of which side wins the culture war, anti-ESG legislation will
increase regulatory complexity and uncertainty for financial companies seeking to invest in
state entities.
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