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Big Tech Gets the Big Tobacco Treatment 

BY QUINTON LISTER* 

On October 24, 2023, a group of 41 states, as well as the District of Columbia, filed 
lawsuits in state and federal courts against Meta Platforms.1 The states claim violations of 
the Children’s Online Privacy Protection Act (COPPA), various state consumer protection 
laws, and even public nuisance.2 Their claims are based, in part, on 20,000 screenshots of 
Meta records displaying company research taken by a former employee seeking to shed 
light on the company’s alleged violations.3 These records included information about 
Meta’s own research into how its products, like Instagram, impact teenagers—particularly 
teenage girls.4 In general, the complaints allege that Meta misled the public about the 
potential harms incurred by teenagers who use their products and sought to maximize profit 
by enhancing the harmful product features while claiming to prioritize health of users.5  

Mass tort claims against large corporations whose products potentially foster a public 
health crisis are not new. These lawsuits against Meta are just the most recent iteration of 
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this scenario.6 Just last year, CVS and Walgreen each settled for $5 billion to resolve 
lawsuits filed against them for their alleged role in the opioid epidemic.7 Similarly, Purdue 
Pharma’s litigation over its role in creating and distributing OxyContin has led to 
bankruptcy and a controversial potential settlement.8  

The most interesting question facing Meta is how it will deal with these lawsuits as 
a corporation. There is a current movement in social science that suggests that social media 
has addictive qualities.9 If this is the case, then perhaps the lawsuits against Meta share 
some qualities with opioid and big tobacco litigation. Analyzing big tobacco cases leads to 
some interesting conclusions to other potential claims arising out of public health concerns 
with potentially addictive substances.10 Mason Leichardt, in a recent law review article, 
identified multiple strategies used by large tobacco firms that could potentially apply in 
opioid cases.11 Because of the success of class action suits and parens patriae claims, it was 
most effective for tobacco firms to get the court to decertify the class or show that parens 
patriae standing was inappropriate because the state did not have a “quasi-sovereign 
interest”.12 Big tobacco also learned to defend claims vigorously to avoid offensive use of 
issue preclusion.13 Showing that a particular industry is regulated by federal law can help 
preempt state tort law claims.14 Disclosing all known risks associated with a product up 
front can help protect against “failure to warn” claims.15 Finally, big tobacco firms relied 
on comparative negligence defenses to reduce damage awards.16 

These suggestions are intuitive and may predict the moves Meta may make in the 
current litigation facing the corporation. As parens patriae claims have been brought, Meta 
will likely strive to show that a parens patriae claim is inappropriate and that the states are 
just nominal parties who do not have a “quasi-sovereign interest” in bringing the claim. 
They will want to be meticulous in their defenses to give the court a reason to not allow for 
future plaintiffs to use offensive issue preclusion. They could potentially argue that COPPA 
and the related regulations preempt any state law claims. Hopefully, Meta would start to 
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disclose any known risks involved in using their platforms to avoid any “failure to warn” 
type claims. And, while not shocking, Meta would want to lean on comparative negligence 
to decrease damages in any future state tort law claims. Whether any of these strategies 
will be effective is not certain, but it would not be surprising if Meta applied any or all of 
these methods. 


