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Where are the Tribes? How the 2024 election would pave the way for
the first tribal marijuana dispensary in Arizona'

BY RONNIE STRODE"

Conventional political theory holds that each of the fifty states, in exercising their
inherent police powers in fields not occupied by Congress,” “may serve as a laboratory;
and try novel social and economic experiments without risk to the rest of the country.” As
inherent sovereigns with rights over both their land and members, this theory holds equally

true for Tribal Nations.*

Competition amongst the States, Tribal nations, and even cities, is no stranger to this
country. In 2017, Amazon announced plans to build a second headquarters.’ Over 200 cities
competed against one another by submitting detailed proposals and offers of tax incentives
to attract Amazon to build in their city/state.® Tribes also joined the mix, as both the Tulalip
Tribes and the Spokane Tribe of Indians in Washington State submitted bids.’

Given the historical demonstration of intergovernmental competition when money is
involved, the absence of Arizona Tribes in the legal marijuana market is even more
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perplexing. In 2020, voters passed Proposition 207, which enabled the use and sale of
recreational marijuana in Arizona.® In 2023 alone, the State of Arizona raked-in over $200
million in tax revenue.’ So where are the Tribes, and why are they not joining the marijuana
sweepstakes?

The first whisperings of speculation on when any of the Tribes would start selling
marijuana started almost ten years ago.'"’ The fact that Tribes are no strangers to other
highly regulated goods makes their absence even more puzzling. The gaming,'
fireworks,'? and tobacco'® industries are common examples of the existence of differing
laws between states and adjacent Tribal nations. From my home State of Washington, a
common practice occurred in the tobacco industry, where non-tribal Washingtonians
would drive to Native Tribes situated in Washington State to escape paying Washington
State’s higher collective sin and sales taxes on tobacco products.' Here in Arizona, the
popular tourist destination of Lake Havasu City even released a public statement reminding
visitors that fireworks legally purchased at a tribal store in Arizona are illegal within city
limits and fully subject to state and local laws once removed from Tribal land."

The answer to the Tribal absence in the Arizona marijuana market likely lies in a
combination of the following: (1) federal supremacy and the continued federal illegality of
all marijuana sales; (2) the inherent difficulty in selling marijuana because of its criminal
nature at the federal level; and (3) the personal values of Tribal nations in Arizona. The
2024 election could disrupt the composition of elected officials at all levels of government,
potentially paving the way for the first Tribal-owned marijuana dispensary in Arizona.

Marijuana is unambiguously criminally prohibited on the federal level through the
Controlled Substances Act (CSA) of 1970.'® The CSA specifically enumerated marijuana
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as a Schedule I drug,"” defined as a drug “with no currently accepted medical use and a
high potential for abuse,” on par with other drugs such as heroin and various hallucinogenic
substances.'® In theory, as a Schedule I drug, marijuana receives the highest standard of
regulation and prohibition.'” A quick survey of the country reveals the opposite: today, 24
states, DC, and other territories permit the use of recreational marijuana.zo Even more states
and territories allow for the medicinal use of marijuana.”' Recent estimates place the value
of the legal marijuana market at a number exceeding $30 billion.”* The Arizona market
alone boasts an annual valuation of $1.4 billion.*

Despite the apparent abundance of marijuana offenders readily available for arrest,
federal enforcement of the prohibition of marijuana is trending steadily downward.** In
fact, here in the District of Arizona, we previously accounted for approximately 1900 of
the 2200 convictions (nearly 90%) in 2014.> For 2021, we only claimed 2 of the
approximately 150 convictions (less than 2%). Coincidentally enough (or maybe not so
coincidentally), the decline of federal focus on marijuana crimes occurred nearly
simultaneously with Proposition 207.2° This “blind eye” approach enabled Arizona to rake
in nearly $1 billion in tax revenue since the ratification of Proposition 207.?

Likely encouraging the blissfully ignorant enforcement policies are the guiding
priorities of the United States Department of Justice (USDJ), as established by the Attorney
General under the direction of the President. The lax enforcement of marijuana prohibition
today likely originated from President Obama-era policies. Specifically, in 2013, the USDJ
released the “Cole Memorandum” outlining that while marijuana remained illegal, limited
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federal resources should focus on “certain enforcement priorities” such as, among others,
preventing (1) marijuana distribution to minors, (2) interstate transportation of marijuana
from legal to illegal states, and (3) marijuana possession or use on federal property.?®

However, the liberal progression on changing attitudes toward marijuana was not
linear. The Trump Administration directly rescinded the permissive policies of the Obama
Administration under the “determination that marijuana is a dangerous drug and that
marijuana activity is a serious crime” and prosecutorial calculations should return to “well-
established principles that govern all federal prosecutions.”” While the sentencing
statistics on federal marijuana crimes suggest this abrogation likely contained more bark
than bite,* the flip-flopping stances on marijuana enforcement between President Obama
and President Trump almost certainly caused a chilling effect on the appetites for risk
associated with starting a marijuana business.

Proof of the caution exercised by the legal marijuana industry exists in their banking
habits. The legal marijuana industry is nearly an all-cash business.*' Most banks (and all
major banks) refuse to provide banking access for marijuana businesses because of
concerns about the federal criminality of such endeavors.*> Companies like Mastercard
refuse to even allow marijuana transactions on their debit cards.*

Recently, the Biden Administration sought to soften the marijuana enforcement
policies created under President Trump by submitting a regulatory proposal to reclassify
marijuana from a Schedule I to Schedule III drug under the CSA.** The shift to Schedule
1T would still retain some elements of federal criminality, but could embolden Tribes in
Arizona to join the marijuana industry by offering at least three new incentives.* First,
distribution and possession of medical marijuana could become legal if done properly
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under the parameters of the Controlled Substances Act.*® For example, Tribes in Arizona
could prescribe marijuana and bill a member’s medical insurer like any other health care
provider.’” Secondly, the tax code expressly prohibits deductions or credits for commerce
related to Schedule I or II substances.*® If rescheduled, Tribes could then deduct the costs
of selling marijuana (e.g., payroll, rent, advertising) for the purposes of federal income tax
filings.* Lastly, if selling medical marijuana to its members, Tribe would no longer worry
about their access, or denial, to federal programs such as housing, federal employment, or
the right to possess firearms.*’

However, in July, the Republican-led Appropriations Committee in the House of
Representatives blocked these efforts made by the Biden Administration.*' Of special note,
the committee also rejected an amendment prohibiting federal interference in state or Tribal
marijuana programs, both recreational and medicinal.* Consequently, the status quo

persists, and marijuana retains its federal criminality under Schedule I conditions.

For better or worse, in the event of a unified government with the White House and
both chambers of Congress unified under one party, the possible outcomes seem rather
simple: should Democrats win, marijuana would almost certainly receive a rescheduling,
or even complete decriminalization, if recent comments by Senate Majority Leader Chuck
Schumer hold weight.** In contrast, if Republicans win, given their prior treatment of the
rescheduling attempts made by the Biden Administration, marijuana will retain its federal
criminality.** However, if recent history can serve as any reliable indicator, single-party
control is not the expected outcome.*

The more stimulating policy forecasting comes when considering the fate of marijuana
under a divided Harris or Trump presidency. After witnessing the blockade of the Biden
Administration’s attempts at marijuana reform by the Republican-controlled House of
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Representatives, a Harris Administration with a Republican Congress is unlikely to yield
any substantive changes, even given Vice-President Harris’ more than receptive comments
to marijuana legalization.*®

Perhaps counter-intuitively, given the polling data showing conservative/Republican
hesitation at marijuana legalization, a Trump presidency with a Democratic Congress could
still manage to produce marijuana reform at the federal level.’ Just this week, former
President Trump indicated some tacit support for the legalization of marijuana in Florida,
although he stopped short of a formal endorsement of the constitutional amendment vote
coming this November.*® Democratic legislators have long sought marijuana reform
through decriminalization,”’ legislation providing access to banking institutions for
marijuana businesses,® and criminal record expungement.’' It is safe to assume that a
Democratic-controlled Congress would happily receive marijuana reform from the Trump
administration should the former president make the ask.

Marijuana decriminalization at the federal level provides the safest route for Tribes
seeking to enter the marijuana industry because decriminalization would allow Tribes to
avoid any concerns created by the Supremacy Clause of the Constitution.”> However,
elections at both the state and Tribal level could also create points of entry.

In collective defiance to the federal criminality of marijuana, the legislatures in
Michigan,® Nevada,’ and Washington State®® passed laws permitting their governors to
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sign marijuana compacts with Tribal Nations located in the state. While the combined
strength of intergovernmental agreements does not suddenly negate federal supremacy,
Tribal nations compacting with their respective states may find themselves at the bottom
of priority list if federal prosecutors ever considered pursuing charges.’® To date, there
exists no formal record of negotiations of a similar marijuana compact between the State
of Arizona and any of the local Tribes. But the 2024 election could lead to a favorable
composition of state legislators eager to expand the marijuana industry (and possible tax
revenue) to the Tribal market.

However, the intergovernmental battles in California reveal that while Tribes may
prefer the consent of their home state, they certainly do not need it. The State of California
requires a limited waiver of sovereign immunity from a Tribe before they issue a license
to sell marijuana off-reservation in the state.’’ Faced with this choice, some Tribes in
California opted to risk the solo venture and start selling marijuana anyway rather than
revoke their sovereign immunity rights as a government.*®

Ultimately, while at least the tacit consent of the federal and state governments may
ease the administration of the sale of marijuana should a Tribe decide to open a dispensary,
the final and most important decisions lie with the Tribe itself. Even if the federal
government and all fifty states legalized recreational marijuana tomorrow, the decision to
permit the use of marijuana internally on Tribal land remains vested with the Tribe.>

Currently, none of the local Tribes appear eager to risk the potential pitfalls associated
with running a dispensary. Last year, the Salt River Pima-Maricopa Indian Community
took a small step by legalizing recreational marijuana of less than one ounce while on
reservation land, but no other Tribe in Arizona looked ready to make the same leap.®® The
Gila River Indian Community flirted with legalization in 2022 but ultimately decided
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against it on a recreational level.® As the most populated Tribe in the country, the cautious
approach of the Tribes in Arizona is perhaps best demonstrated by the actions of the Navajo
Nation: only one month after Arizona legalized recreational marijuana, the Navajo Nation
reaffirmed the criminal nature of marijuana while stressing that substance abuse can lead
to devastating outcomes.*

The future of Tribal participation in Arizona's marijuana market is tied to the evolving
legal and political landscape at both the federal and state levels. While federal
decriminalization would ease the administrative concerns of Tribes seeking to enter the
market, each Tribal nation should weigh the benefits and risks of doing so in the context
of their unique cultural and economic priorities. As inherent sovereigns, Tribal nations
must navigate these complex issues carefully, ensuring that any decision made aligns with
the long-term interests of their communities. The 2024 election presents an opportunity for
significant change, but whether Arizona's Tribes will seize it remains to be seen.
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