ARIZONA STATE UNIVERSITY

CORPORATE & BUSINESS LAW JOURNAL FORUM

Volume 7 January 2026 Number 16

COMMENTARY

The Cost of Perfection: How the CLARITY Act's Collapse
Keeps Crypto Business Offshore

BY OLIVIA SCHINDLER"

On January 14, 2026, just hours before the Senate Banking Committee was set to vote on
the Digital Asset Market CLARITY Act, Coinbase CEO Brian Armstrong announced he was
withdrawing his support.! He stated he would "rather have no bill than a bad bill."? The
Committee then postponed the markup indefinitely.® After passing the House with strong
bipartisan support (294-134), the legislation aimed to clarify the roles of the SEC and CFTC.*
However, amendments in the Senate divided industry agreement.’ This left American crypto
businesses stuck in a regulatory limbo, driving innovation offshore.®

The Three Fault Lines

Three key issues ultimately led to the Bill's failure. First, restrictions on stablecoin interest
features created a standoff.” Crypto firms saw yield as vital for competition, but banking interests
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argued that yield-bearing stablecoins function like uninsured deposits, posing systemic risks.®
Second, liability rules for developers in decentralized finance risked putting non-custodial
developers under compliance requirements meant for centralized intermediaries. These developers
do not control user assets or operations. Third, ethics rules for government officials' crypto holdings
became a partisan issue. Democrats called for stricter conflict-of-interest safeguards.

The Offshore Imperative

Without clear regulations, U.S. crypto companies face a tough decision: operate under enforcement
risk at home or set up shop in places with clearer rules. Offshore locations like the British Virgin
Islands, the Cayman Islands, and Singapore offer consistent regulatory environments, favorable tax
policies, including no capital gains tax, and easier compliance.’ This regulatory gap has led to a
shift in capital. Surveys show 83% of institutional investors plan to increase their crypto allocations
in 2025, with 59% targeting over 5% of assets under management for digital assets. However,
regulatory uncertainty continues to be the main hurdle.!” Traditional financial institutions are
approaching digital asset markets carefully, waiting for legal clarity that hasn’t come.!! American
entrepreneurs start their ventures offshore. They incorporate foreign entities and restrict U.S. users
to avoid regulatory issues.!> Venture capital investment in crypto reached approximately $18.9
billion in 2025, yet it increasingly favors firms with offshore compliance structures.'® Public
offerings are complicated for U.S. crypto companies due to unclear securities classifications.
Institutional capital flows toward jurisdictions with clear regulations instead of the United States,
stifling domestic innovation.'

The Competitive Context

The implications extend to national competitiveness. Singapore finalized its stablecoin framework
in August 2023, with full implementation expected by mid-2026, and the EU began phased
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implementation of its Markets in Crypto-Assets regulation in June 2023, with stablecoin provisions
taking effect in June 2024 and full implementation in December 2024. These frameworks offer
clear licensing and reserve requirements. Data shows that 80% of jurisdictions reviewed in 2025
saw financial institutions announcing digital asset initiatives, with Singapore and the EU leading
the charge.!> The difference with the U.S. is striking. American crypto regulation is driven by
enforcement actions rather than legislation, resulting in uncertainty about securities law. The SEC
and CFTC claim overlapping jurisdictions, leaving companies to deal with contradictory agency
guidance and higher compliance costs compared to statutory frameworks.

The Path Forward

Senate Banking Committee Chairman Tim Scott suggested that the postponement is a pause rather
than a total failure.'® Bipartisan staff are still negotiating compromises. However, each delay incurs
costs, including ongoing capital flight, decreased competitiveness, and lost opportunities for
investor protection. For businesses, the situation is clear. Offshore incorporation offers tax benefits,
clearer regulations, and better asset protection for international ventures.!” U.S. companies,
meanwhile, face increased compliance burdens, unclear securities risks, and possible enforcement
actions despite trying to comply in good faith. Until Congress can move beyond internal disputes
to create workable regulations, American crypto innovation will continue to thrive offshore. This
collapse shows that regulatory certainty requires compromise. The industry must accept reasonable
disclosure and consumer protections. Regulators need to recognize that digital assets do not fit
20th-century regulations. Legislators should focus on function rather than politics. Until these
compromises happen, the pursuit of perfect legislation will keep pushing an industry that could
shape America's financial future overseas.
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